
SUPREME COURT OPINIONS OF THURGOOD MARSHALL. STANLEY v. GEORGIA (1969) MR. JUSTICE MARSHALL delivered the opinion of the Court. An investigation of appellant's alleged bookmaking activities led to the issuance of a search warrant for appellant's home. Under authority of this warrant, fe
deral and state agents secured entrance. They found very little evidence of bookmaking activity, but while looking through a desk drawer in an upstairs bedroom, one of the federal agents, accompanied by a state officer, found three reels of eight-millimeter film. Using a projector and screen found in an ups
tairs living room, they viewed the films. The state officer concluded that they were obscene and seized them. Since a further examination of the bedroom indicated that appellant occupied it, he was charged with possession of obscene matter and placed under arrest. He was later indicted for "knowingly hav
[ing] possession of ... obscene matter" in violation of Georgia law. Appellant was tried before a jury and convicted. The Supreme Court of Georgia affirmed. Stanley v. State, 224 Ga. 259, 161 S.E.2d 309 (1968). We noted probable jurisdiction of an appeal brought under 28 U.S.C. 1257 (2). 393 U.S. 819 (1968). "
Any person who shall knowingly bring or cause to be brought into this State for sale or exhibition, or who shall knowingly sell or offer to sell, or who shall knowingly lend or give away or offer to lend or give away, or who shall knowingly have possession of, or who shall knowingly exhibit or transmit to anot
her, any obscene matter, or who shall knowingly advertise for sale by any form of notice, printed, written, or verbal, any obscene matter, or who shall knowingly manufacture, draw, duplicate or print any obscene matter with intent to sell, expose or circulate the same, shall, if such person has knowledge or r
easonably should know of the obscene nature of such matter, be guilty of a felony, and, upon conviction thereof, shall be punished by confinement in the penitentiary for not less than one year nor more than five years: Provided, however, in the event the Page 559 jury so recommends, such person may be 
punished as for a misdemeanor. As used herein, a matter is obscene if, considered as a whole, applying contemporary community standards, its predominant appeal is to prurient interest, i. e., a shameful or morbid interest in nudity, sex or excretion." Ga. Code Ann. 26-6301 (Supp. 1968). Appellant raises s
everal challenges to the validity of his conviction. We find it necessary to consider only one. Appellant argues here, and argued below, that the Georgia obscenity statute, insofar as it punishes mere private possession of obscene matter, violates the First Amendment, as made applicable to the States by the
 Fourteenth Amendment. For reasons set forth below, we agree that the mere private possession of obscene matter cannot constitutionally be made a crime. Appellant does not argue that the films are not obscene. For the purpose of this opinion, we assume that they are obscene under any of the tests adv
anced by members of this Court. The court below saw no valid constitutional objection to the Georgia statute, even though it extends further than the typical statute forbidding commercial sales of obscene material. It held that "[i]t is not essential to an indictment charging one with possession of obscene 
matter that it be alleged that such possession was `with intent to sell, expose or circulate the same.'" Stanley v. State, supra, at 261, 161 S.E.2d, at 311. The State and appellant both agree that the question here before us is whether "a statute imposing criminal sanctions upon the mere [knowing] possession
 of obscene matter" is constitutional. In this context, Georgia concedes that the present case appears to be one of "first impression ... on this exact point," but contends that since "obscenity is not within the area of constitutionally protected speech or press," Roth v. United States, 354 U.S. 476, 485 (1957), 
the States are free, subject to the limits of other provisions of the Constitution, see, e. g., Ginsberg v. New York, 390 U.S. 629, 637-645 (1968), to deal with it any way deemed necessary, just as they may deal with possession of other things thought to be detrimental to the welfare of their citizens. If the State 
can protect the body of a citizen, may it not, argues Georgia, protect his mind? The issue was before the Court in Mapp v. Ohio, 367 U.S. 643 (1961), but that case was decided on other grounds. MR. JUSTICE STEWART, although disagreeing with the majority opinion in Mapp, would have reversed the judgm
ent in that case on the ground that the Ohio statute proscribing mere possession of obscene material was "not `consistent with the rights of free thought and expression assured against state action by the Fourteenth Amendment.'" Id., at 672. It is true that Roth does declare, seemingly without qualification,
 that obscenity is not protected by the First Amendment. That statement has been repeated in various forms in subsequent cases. However, neither Roth nor any subsequent decision of this Court dealt with the precise problem involved in the present case. Roth was convicted of mailing obscene circulars a
nd advertising, and an obscene book, in violation of a federal obscenity statute. The defendant in a companion case, Alberts v. California, 354 U.S. 476 (1957), was convicted of "lewdly keeping for sale obscene and indecent books, and [of] writing, composing and publishing an obscene advertisement of the
m...." Id., at 481. None of the statements cited by the Court in Roth for the proposition that "this Court has always assumed that obscenity is not protected by the freedoms of speech and press" were made in the context of a statute punishing mere private possession of obscene material; the cases cited dea
l for the most part with use of the mails to distribute objectionable material or with some form of public distribution or dissemination. Moreover, none of this Court's decisions subsequent to Roth involved prosecution for private possession of obscene materials. Those cases dealt with the power of the Stat
e and Federal Governments to prohibit or regulate certain public actions taken or intended to be taken with respect to obscene matter. Indeed, with one exception, we have been unable to discover any case in which the issue in the present case has been fully considered. Many of the cases involved prosec
utions for sale or distribution of obscene materials or possession with intent to sell or distribute. See Redrup v. New York, 386 U.S. 767 (1967); Mishkin v. New York, 383 U.S. 502 (1966); Ginzburg v. United States, 383 U.S. 463 (1966); Jacobellis v. Ohio, 378 U.S. 184 (1964); Smith v. California, 361 U.S. 147 (19
59). Our most recent decision involved a prosecution for sale of obscene material to children. Ginsberg v. New York, 390 U.S. 629 (1968); cf. Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676 (1968). Other cases involved federal or state statutory procedures for preventing the distribution or mailing of obsc
ene material, or procedures for predistribution approval. See Freedman v. Maryland, 380 U.S. 51 (1965); Bantam Books, Inc. v. Sullivan, 372 U.S. 58 (1963); Manual Enterprises, Inc. v. Day, 370 U.S. 478 (1962). Still another case dealt with an attempt to seize obscene material "kept for the purpose Page 562 of 
being sold, published, exhibited ... or otherwise distributed or circulated...." Marcus v. Search Warrant, 367 U.S. 717, 719 (1961); see also A Quantity of Books v. Kansas, 378 U.S. 205 (1964). Memoirs v. Massachusetts, 383 U.S. 413 (1966), was a proceeding in equity against a book. However, possession of a 
book determined to be obscene in such a proceeding was made criminal only when "for the purpose of sale, loan or distribution." Id., at 422. The Supreme Court of Ohio considered the issue in State v. Mapp, 170 Ohio St. 427, 166 N.E.2d 387 (1960). Four of the seven judges of that court felt that criminal pro
secution for mere private possession of obscene materials was prohibited by the Constitution. However, Ohio law required the concurrence of "all but one of the judges" to declare a state law unconstitutional. The view of the "dissenting" judges was expressed by Judge Herbert: "I cannot agree that mere p
rivate possession of ... [obscene] literature by an adult should constitute a crime. The right of the individual to read, to believe or disbelieve, and to think without governmental supervision is one of our basic liberties, but to dictate to the mature adult what books he may have in his own private library seems
 to the writer to be a clear infringement of his constitutional rights as an individual." 170 Ohio St., at 437, 166 N.E.2d, at 393. Shortly thereafter, the Supreme Court of Ohio interpreted the Ohio statute to require proof of "possession and control for the purpose of circulation or exhibition." State v. Jacobellis, 
173 Ohio St. 22, 27-28, 179 N.E.2d 777, 781 (1962), rev'd on other grounds, 378 U.S. 184 (1964). The interpretation was designed to avoid the constitutional problem posed by the "dissenters" in Mapp. Other cases dealing with nonpublic distribution of obscene material or with legitimate uses of obscene mate
rial have expressed similar reluctance to make such activity criminal, albeit largely on statutory grounds. In United States v. Chase, 135 U.S. 255 (1890), the Court held that federal law did not make criminal the mailing of a private sealed obscene letter on the ground that the law's purpose was to purge the m
ails of obscene matter "as far as was consistent with the rights reserved to the people, and with a due regard to the security of private correspondence...." 135 U.S., at 261. The Page 563 law was later amended to include letters and was sustained in that form. Andrews v. United States, 162 U.S. 420 (1896). In 
United States v. 31 Photographs, 156 F. Supp. 350 (D.C. S.D. N.Y. 1957), the court denied an attempt by the Government to confiscate certain materials sought to be imported into the United States by the Institute for Sex Research, Inc., at Indiana University. The court found, applying the Roth formulation, th
at the materials would not appeal to the "prurient interest" of those seeking to import and utilize the materials. Thus, the statute permi tting seizure of "obscene" materials was not applicable. The court found it unnecessary to reach the constitutional questions presented by t
he claimant, but did note its belief that "the statement ... [in Roth] concerning the rejection of obscenity must be interpreted in th e light of the wide spread distribution of the material in Roth." 156 F. Supp., at 360, n. 40. See also Redmond v. United States, 384 U.S. 264 (1966), 
where this Court granted the Solicitor General's motion to vacate and remand with instructions to dismiss an information c harging a violation of a federal obscenity statute in a case where a husband and wife mailed undeveloped films of each other posing in the nude to an out-of-state f
irm for developing. But see Ackerman v. United States, 293 F.2d 449 (C.A. 9th Cir. 1961). In this context, we do not believ e that this case can  be decided simply by citing Roth. Ro th and its progeny certainly do mean that the First and Fourteenth Amendments recognize a valid governmental inte
rest in dealing with the problem of obscenity. But the assertion of that interest cannot, in every context, be insulated from all constitution al protections. Neither Roth nor any other d ecision of this Court reaches that far. As the Court said in Roth itself, "[c]easeless vigilance is the watchword t
o prevent ... erosion [of First Amendment rights] by Congress or by the States. The door barring federal an d state intrus ion into  this area can not be left ajar; it must be kept tigh tly closed and opened only the slightest crack necessary to prevent encroachment upon more important in
terests." 354 U.S., at 488. Roth and the cases following it discerned such an "important interest" in the regulation of com m er cial distribut ion of obscene material. That holding ca nnot foreclose an examination of the constitutional implications of a statute forbidding mere private po
ssession of such material. It is now well established that the Constitution protects the right to  receive information and id ea s. "T his freedom [of s peech and press] ... necessarily protects the r ight to receive...." Martin v. City of Struthers, 319 U.S. 141, 143 (1943); see Griswold v. Connecticut, 3
81 U.S. 479, 482 (1965); Lamont v. Postmaster General, 381 U.S. 301, 307-308 (1965) (BREN NAN, J., concurring ); cf. Pier ce  v . Society of Sister s, 268  U.S. 510 (1925). This right to receive inform ation and ideas, regardless of their social worth, see Winters v. New York, 333 U.S. 507, 510 (1948
), is fundamental to our free society. Moreover, in the context of this case — a prosecutio n for mere posses si on of  pri nt e d or f ilmed matt er in the privacy of a person's own home — that righ t takes on an added dimension. For also fundamental is the right to be free, except in very limit
ed circumstances, from unwanted governmental intrusions into one's privacy. "The m akers of our C onst i tutio n un d e rtoo k to secur e con ditions favorable to the pursuit of happiness. They r ecognized the significance of man's spiritual nature, of his feelings and of his intellect. They 
knew that only a part of the pain, pleasure and satisfactions of life are to be found in material thin gs. T he y s o u ght to  p rotec t A mericans in th eir be lief s, their thoughts, their emotio ns and their sensations. They conferred, as against the Government, the right to be let alo
ne — the most comprehensive of rights and the right most valued by civilized man." Olmstead v. Unit e d S t at e s , 2 7 7 U. S.  4 3 8, 478 (1928 ) ( Br andeis, J., dissenting). See Grisw old v. Connecticut, supra; cf. NAACP v. Alabama, 357 U.S. 449, 462 (1958). These are the 
rights that appellant is asserting in the case before us. He is asserting the ri ght to read or  obser v e w h a t h e  p l e a ses —  the rig ht  to  s atisfy his intellectual and em otional needs in the privacy of his own home. He is asserting the right to be free from st
ate inquiry into the contents of his library. Georgia contends that appellan t does not ha ve  th es e  r i g h t s , t h a t t h e re  are  c er ta in  t ype s of materials that the in dividual may not read or even possess. Georgia justifies this assertion by arguing that
 the films in the present case are obscene. But we think that mere categ orization of t he se  fi lm s  a s  " ob scen e"  i s i n suf ficient justification f or such a drastic invasion of personal liberties guaranteed by the First and Fourteent
h Amendments. Whatever may be the justifications for other statutes regulating obs ce ni ty , w e  d o n ot  th ink they reach in to the privacy of one's own home. If the First Amendment means anything, it means
 that a State has no business telling a man, sitting alone in his own house, what b oo k s h e  m ay read or what films  he may watch. Our whole constitutional heritage rebels at the thought of giving go
vernment the power to control men's minds. And yet, in the face of  these tradit io n al n otions of individual l iberty, Georgia asserts the right to protect the individual's mind from the effects o
f obscenity. We are not certain that this argument amounts to any thing m or e tha n the  asser tion that the State has the right to control the moral content of a person's thought
s. To some, this may be a noble purpose, but it is wholly inconsi stent with  th e phil osoph y of the First Amendment. As the Court said in Kingsley International Pictures Co
rp. v. Regents, 360 U.S. 684, 688-689 (1959), "[t]his argument mi sconcei v e s  w hat it is  tha t the Constitution protects. Its guarantee is not confined to the expression of ideas th
at are conventional or shared by a majority.... And in the realm of i deas it  p rot e cts expression w hich is eloquent no less than that which is unconvincing." Cf. Joseph Burstyn, I
nc. v. Wilson, 343 U.S. 495 (1952). Nor is it relevant that obscen e ma ter ials i n general, or the  particular films before the Court, are arguably devoid of any ideological conte
nt. The line between the transmission of ideas and mere enter tainm ent i s much too elus ive for this Court to draw, if indeed such a line can be drawn at all. See Winter
s v. New York, supra, at 510. Whatever the power of the state t o con trol pub lic dissemina tion of ideas inimical to the public morality, it cannot constitutionally premise 
legislation on the desirability of controlling a person's private  tho ugh ts. " Comm unities believe, and act on the belief, that obscenity is immoral, is wrong for t
he individual, and has no place in a decent society. They belie ve, too , t hat a dult s as well as children are corruptible in morals and character, and that obscenity is
 a source of corruption that should be eliminated. Obscenity i s no t sup pre sse d prim arily for the protection of others. Much of it is suppressed for the purity of th
e community and for the salvation and welfare of the `consum er.' O bsce nity, at  botto m, is not crime. Obscenity is sin." Henkin, Morals and the Constitution: The 
Sin of Obscenity. 63 Col. L. Rev. 391, 395 (1963). Perhaps rec ogni zing  this,  Geor gia asserts that exposure to obscene materials may lead to deviant sexual b
ehavior or crimes of sexual violence. There appears to be lit tle emp ir ical basis for that assertion. But more important, if the State is only concerned about 
printed or filmed materials inducing antisocial conduct, we believ e th a t in  the con text of private consumption of ideas and information we should adhere to t
he view that "[a]mong free men, the deterrents ordinarily to  be appl ie d t o p revent crime are education and punishment for violations of the law...." Whitney v.
 California, 274 U.S. 357, 378 (1927) (Brandeis, J., concurrin g). Se e E merso n, Tow ard a General Theory of the First Amendment, 72 Yale L. J. 877, 938 (1963). 
Given the present state of knowledge, the State may no mo re pr ohib it mere p osses sion of obscene matter on the ground that it may lead to antisocial conduc
t than it may prohibit possession of chemistry books on th e grou nd th at they may le ad to the manufacture of homemade spirits. It is true that in Roth this Cou
rt rejected the necessity of proving that exposure to obsce ne ma teri al w ould create a  clear and present danger of antisocial conduct or would probably induce
 its recipients to such conduct. 354 U.S., at 486-487. But th at cas e d e alt  with  public dist ribution of obscene materials and such distribution is subject to different
 objections. For example, there is always the danger that o bsce ne m ater i al might fall in to the hands of children, see Ginsberg v. New York, supra, or that it migh
t intrude upon the sensibilities or privacy of the general pu blic. S ee R ed ru p v.  New Yor k, 386 U.S. 767, 769 (1967). No such dangers are present in this case. The
 Model Penal Code provisions dealing with obscene materi als ar e limit ed to ca ses  of c ommercial dissemination. Model Penal Code 251.4 (Prop. Official Draft 1
962); see also Model Penal Code 207.10 and comment 4 (Te nt. Draft No. 6, 1 957); H. Pack er, The Limits of the Criminal Sanction 316-328 (1968); Schwartz, Morals 
Offenses and the Model Penal Code, 63 Col. L. Rev. 669 (19 63). Finally, we a re faced with  the  argument that prohibition of possession of obscene materials is a nece
ssary incident to statutory schemes prohibiting distribution . That argu men t is based  on  alle ged difficulties of proving an intent to distribute or in producing evidenc
e of actual distribution. We are not convinced that such diffi culties exist , but even if th ey did we do not think that they would justify infringement of the individual's ri
ght to read or observe what he pleases. Because that right is  so fundame ntal to our schem e o f in dividual liberty, its restriction may not be justified by the need to ease t
he administration of otherwise valid criminal laws. See Smith  v. Californi a, 361 U.S. 147 (1959). We ho ld that the First and Fourteenth Amendments prohibit making mere priv
ate possession of obscene material a crime. Roth and the cas es followin g that decision are not impaired by today's ho lding. As we have said, the States retain broad power to regulate obsce
nity; that power simply does not extend to mere possession b y the indiv idual in the privacy of his own home. Accordingly, the judgment of the court below is reversed and the case is remanded for proceeding
s not inconsistent with this opinion. What we have said in no w ay infring es upon the power of the State or Federal Government to make possession of other items, such as narcotics, firearms, or stolen goods, a cri
me. Our holding in the present case turns upon the Georgia sta tute's in fringement of fundamental liberties protected by the First and Fourteenth Amendments.  No First Amendment rights are involved in most statutes maki
ng mere possession criminal. Nor do we mean to express any  opinio n on statute s making criminal possession of other types of printed, filmed, or recorded materials. It is so ordered. DANDRIDGE v. WILLIAMS (1970) MR. JUSTICE M
ARSHALL, whom MR. JUSTICE BRENNAN joins, dissenting . For the re asons stated by MR. JUSTICE DOU GLAS, to which I add so me comments of my own, I b elieve  that the Court has erroneously concluded that Maryland's 
maximum grant regulation is consistent with the federal sta tute. In my view, that regulation is fundamentally in conflict with the bas ic structure an d purpose s of t he S ocial Security Act. More important in the long run than this
 misreading of a federal statute, however, is the Court's em asculation of the Equal Protection Cla use as a constituti onal principl e applicable to the area of soc ial welfar e ad ministration. The Court holds today that regardless of the 
arbitrariness of a classification it must be sustained if any state goal can be imagine d that is arguably furthered b y its eff ects. This  is so ev en th oug h th e cl assification's underinclusiveness or overinclusiveness cl
early demonstrates that its actual basis is something other  than tha t asser ted b y the State, and even tho ugh  the r elation s h i p b etw een  the classification and the state interests which it purport
s to serve is so tenuous that it could not seriously be ma intained that the clas sification tends to ac complish the ascribed go als. The Court reco g nizes, as i t mus t, t hat this case involves "the most basic economic needs o
f impoverished human beings," and that there is therefo re a "dramatically rea l fact ual d ifferenc e" betw ee n the inst ant case and th ose d ecis io ns upo n which the Court relies. The acknowledgment that these
 dramatic differences exist is a candid recognition that t he Cou rt's decisio n to day is wholly w itho ut pre ceden t. I c annot subscr ibe to the C our t's swee ping re fusal to accord the Equal Protection Clause any role in t
his entire area of the law, and I therefore dissent from bo th parts of the C our t's deci sion. I At the o ut set, it  shou ld b e emphasi zed ex actly wh at is i nvolved  in determining whether this maximum grant regulation i
s consistent with and valid under the federal law. In adm iniste rin g its AF DC  prog ram, Marylan d ha s est ablish ed its ow n st andards  of n eed, a nd t hey are  not under challenge in this litigation. Indeed, the District
 Court specifically refused to require additional appropri ation s on the p art of  the State or to  per mit app ellees to recover a monetar y jud g ment  ag ainst th e State. At the same time, however, there is no contentio
n, nor could there by any, that the maximum grant regula tion is in any  manner  relate d to calcul ation  of need . Rat h er, it  ar bitrarily  cuts across state-defined standards of need to deny any 
additional assistance with respect to the fifth or any succ eedi ng child in a family. In shor t, th e regulat ion r epr esen ts no less than the refusal of the State to give any aid whatsoever fo
r the support of certain dependent children who meet the stan d ards of n eed th at the State  its elf h as establi shed. The Court is thus wrong in speaking of "the greater 
ability of large families — because of the inherent economi es o f sca le — to a cc ommo date  the ir ne eds to di minished per capita payments." Those economies have alr
eady been taken into account once in calculating the stand ard o f nee d. Ind eed,  it border s on the ludic rous to suggest that a large family is more capable of living on perh
aps 50% of its standard of need than a small family is on 95 %. Bec aus e of mino r v ariation s in th e c alcul ation of  the subsistence needs of particular families, and because t
he maximum grant varies between $240 and $250 per month , depe ndin g upo n the  c ounty in w hich a pa rtic ular f amily r esides, the cutoff point between families that receive the full 
subsistence allowance and those that do not is not precisely  famil ies o f more  than  si x members. In practice, it appear s t hat the  subsistence needs of a family of six members are fully met. T
he needs of the seventh member ( i. e., the fifth or sixth child,  dep endin g upon  whe the r one or both parents are wi thin th e assistance unit), as defined by the State are met, if at all, only
 to a very small extent. In the usual situation, no payments wh atev er wo uld be ma de with resp ect to any ad dit ional e ligible dependent children. Since its inception in the Social Sec
urity Act of 1935, the focus of the federal AFDC program has b een to pr ovide benefits for the suppo rt of de p en dent c hildren of needy families with a view toward maintaining and str
engthening family life within the family unit. As succinctly state d by the Senate Commi ttee on Finan ce, "[t]he objective of the aid to dependent children program is to provide 
cash assistance for needy children in their own homes." In mee ting the s e ob jecti ves , more over, Congress has provided the outlines that the AFDC plan is t
o follow if a State should choose to participate in the federal pro gram.  Th e m axi mum  gra nt reg ulation, however, does not fall within these outlines or accord wit
h the purposes of the Act. And the Court by approving it allows f or a  co mpl ete  depa rtur e from  the congressional intent. The phrase "aid to families with depend
ent children," from which the AFDC program derives its name, ap pea rs in 4 02 (a) (10)  of t he Act , 42 U.S.C. 602 (a) (10) (1964 ed., Supp. IV), and is defined in 42 U.S.
C. 606 (b) (1964 ed., Supp. IV) as, inter alia, "money payments wit h re sp ect t o . .. d epe nde nt chil dren." (Emphasis added.) Moreover, the term "dependent child" is al
so extensively defined in the Act. See 42 U.S.C. 606 (a) (1964 ed., Sup p. I V). No wh ere in the Act  is there an y sanction or authority for the State to alter those definitions — that is
, to select arbitrarily from among the class of needy dependent chi ldre n t hos e whom  it will aid. Ye t t he clear effect of the maximum grant regulation is to do just that, for the regulati
on creates in effect a class of otherwise eligible dependent children  with  re spe ct to  whom  n o a ssistance is granted. It was to disapprove just such an arbitrary device to 
limit AFDC payments that Congress amended 402(a) (10) in 1950 to provide th at a id "shall  b e fur nished with reasonable promptness to all eligible individuals." (Emphasis add
ed.) Surely, as my Brother DOUGLAS demonstrates, this statutory lan guage me ans at lea st that the State mu st ta k e in to account the needs of, and provide aid with respect to, all needy dependent 
children. Indeed, that was our assessment of the congressional design  emb o d ie d in the AFDC program in King v. Smit h, 3 92 U .S. 309, 329-330, 333 (1968). The opinion of the Court attempts to avoid this re
ading of the statutory mandate by the conclusion that parents will see th at a ll the children in a large family share in whatever re s ourc es are available so that all children "do receive some aid." And "[s]o long as s
ome aid is provided to all eligible families and all eligible children, the statu te i tself is not violated." The Court also views sympathetically  t he St ate's contention that the "all eligible individuals" clause was designed solely t
o prevent discrimination against new applicants for AFDC benefits. I am unp ers uaded, however, by the view that Congress simultaneously prohibi ted di scrimination against one class of dependent children — those in families not p
resently receiving benefits — and at the same time sanctioned discriminatio n a gainst another class — those children in large families. Furthermore, the Co urt's interpretation would permit a State to impose a drastically reduced maxim
um grant limitation — or, indeed, a uniform payment of, say, $25 per family p er month — as long as all fam ilies were subject to the rule. Th us, mer ely by purporting to compute standards of need and granting some benefits to 
all eligible families, the State would comply with the federal law — in spite of th e fact that the need s o f no or very few dep end ent children would thereby be taken into account in the actual assistance gran
ted. I cannot agree that Congress intended that a State should be entitled to p art icipate in the f ederally funded AFDC program under such c ircu mst ances. Moreover, the practical consequences of the maximum grant regulation
 in question here confirm my view that it is invalid. Under the complicated form ula  for determ ining t he extent of federal sup por t fo r the AFDC program in the various States, the federal subsidy is based upon "
the total number of recipients of aid to families with dependent children." 42 U. S.C . 60 3 ( a) (1964 ed., Supp. IV). "Recipients" is defined in th e s am e provision to include both dependent children and the eligible relative or relat
ives with whom they live. There is, however, no limitation upon the number of r eci pients per family unit for who m the fed eral  su bsidy is paid to the States. Thus, when a maximum family grant regulation is i
n effect, the State continues to receive a federal subsidy for each and every dep en dent chi ld even  tho ugh  the State passes none of this subsidy on to the large families for the use of t
he additional dependent children. Specifically, in Maryland, the record in this cas e in dicates t hat the St ate spe nds an average of almost $40 per recipient per month. Under the federal mat
ching formula, federal funds provide $22 of the first $32 per recipient, with anythi ng above $32 being supplied by  the  Sta te. However, the Federal Government provides a maximum of $22 for every 
dependent child, although none of that amount is received by the needy family in th e case  of the fi fth or sixth and succeeding children. The effect is to shift a greater 
proportion of the support of large families from the State to the Federal Governme nt as t he family siz e increases. Indeed, if the size of the family should exceed
 11, the State would succeed in transferring the entire support burden for the family  to  the  Federal Government, a nd even make a "profit" in the sense that it would
 receive more from the Federal Government with respect to the family than the $250 ma xim um that is actually paid to that fa mily. It is impossible to conclude that Con
gress intended so incongruous a result. On the contrary, when Congress undertook to sub sidize payments on behalf of each recipie nt — including each dependent chil
d — it seems clear that Congress intended each needy dependent child to receive the  us e an d benefit of at least the incremental amount of the federal subsidy paid on his 
account. More technically, the Federal Government supplies five-sixths of the overall a mo unt s pent per recipient up to $18, plus one-half of the amount fr om $18 to $32, to a total 
of $22. A second effect of the maximum family grant regulation further demonstrates its  in cons istency with the federal program. As administered in Maryland, the  regulation serves to
 provide a strong economic incentive to the disintegration of large families. This is so be cau se a f amily subject to the maximum regulation can, merely by placing the ineligible children in th
e homes of other relatives, receive additional monthly payments for the support of these add ition al dependent children. When families are receiving support that is concededly far below their
 bare minimum subsistence needs, the economic incentive that the maximum gran t re gulati on provides to divide up large families can hardly be viewed as speculative or negligible. The 
opinion of this Court does not even dispute this effect. The Court answers b y saying that the fa mily relationship "may be attenuated but it cannot be destroyed." Yet it was just this kind of att
enuation that, as the legislative history conclusively demonstrates, Co ngress was concerned  with e liminating in establishing the AFDC program. The Court's rationale takes a long step backwards 
toward the time when persons were dependent upon the charity of their relatives — the very sit uation meant to be remedied by AFDC. For example, in the case of the appellee Mrs. Williams, if she wer
e to place two of her children over 12 years of age with relat ives, payments of $79 per month would be paid  with respect to each child. Thus, a total of $408 per month, or $158 above the maximum, would be 
available for the support of Mrs. Williams and her eight c hildren. Similarly, if appellees Mr. and Mrs. Gary were to  place with relatives two of their children who are between the ages of 6 and 12 years, each child wou
ld be eligible to receive $65. Hence Mr. and Mrs. G ary and their eight children would receive support in the amount  of $380 per month, or some $130 above the family maximum. The State has contended that the econo
mic incentive to the disintegration of large fam ilies that the maximum grant regulation provides is merely  spec ulative. However, serious doubt is cast upon this view by the stipulation of facts entered in the District Court whi
ch states in part that, despite the strong de sire to keep their families together, appellees in this case were h aving  great di fficu lty in doing so because of the limitations on their grants. In S. Rep. No. 628, 74th Cong., 1st Sess., 17 (
1935), the original goals of the AFDC pr ogram are stated as follows: "With no income coming in, and with  yo ung c hildren f or w hom provision must be made for a number of years, families without a father's support require public as
sistance, unless they have been left  with adequate means or are aided by friends and relatives.... Through ca sh gra nts adjust ed to  the needs of the family it is possible to keep the young children with their mother in their own home, thu
s preventing the necessity of placing the children in institutions. This is recognized by everyone to be the leas t e xpensive and altogether th e mo st desirable method for meeting the needs of these families that has yet been devised." (Emphasis added.) 
Despite its denial of the principle that payments should be made with regard to all eligible individuals and its c on flict with th e bas ic purposes of the Act, the Maryland regulation is nevertheless found by the Court to be consistent with the 
federal law because the existence of such regulations has been recognized by Congress. To bolster this view, th e Cour t argues that the same conclusion has been reached by the department charged with administering the Act. O
n neither score is the Court convincing. With regard to the position of the Secretary of HEW, about all that can be  said w ith confidence is that we do not know his views on the validity of family maximum regulations within the federal 
structure. The reason is simple — he has not been asked. Thus, contrary to our admonition given today to the dis trict cou rts in considering cases in this area, that whenever possible they "should obtain the views of HEW in those cases 
where it has not set forth its views," Rosado v. Wyman, ante, at 407, the Government was not invited to file a br ief in this c ase. Perhaps the reason is that this Court is fully versed in the complexities of the Federal AFDC program. I am dubi
ous, however, when the Court explicitly relies on the failure of the Secretary to disapprove the Maryland welfar e sc heme. F or if anything at all is completely clear in this area of the law it is that the failure of HEW to cut off funds from a state p
rogram has no meaning at all. See Rosado v. Wyman, supra, at 426 (DOUGLAS, J., concurring). In various brief s su bmitted  both to this Court and to other courts in analogous litigation, the Secretary of HEW and the Solicitor General have take
n the occasion to label family maximum grant regulations as "arbitrary," oppressive of large families, as resulti ng in  "pate ntly different treatment of individuals," and having received, at least inferentially, the disfavor of Congress. See, e.g., Mem
orandum for the United States as Amicus Curiae, Rosado v. Wyman, ante, p. 397; Brief of Robert H. Finch, Secr etary of He alth, Education, and Welfare as Amicus Curiae, Lampton v. Bonin, 299 F. Supp. 336, 304 F. Supp. 1384 (D.C. E. D. La. 1969); 
Brief of Robert H. Finch, Jefferson v. Hackney, 304 F. Supp. 1332 (D.C. N.D. Tex. 1969). Hence the views of HEW  on the preci se issue presented in the instant case are, at the very best, ambiguous and quite possibly the opposite of what the Court ascri
bes to it. Finally, the Court tells us that Congress has said that the Act permits maximum grant regulations. If it had, this part of the case would be obvious; but, of course, it has not. There is no indication Congress has focused on the family maximu
m as opposed to individual or other maximums or combinations of such limiting devices. And, to the extent that  it c ould be said to have done so, as my Brother DOUGLAS fully demonstrates, it was in the context of disapproving all maximums an
d ameliorating the harshness of their effects. See also Rosado v. Wyman, supra, at 413-414. These slender threa ds of legisl ative comment simply cannot be woven into a conclusion of legislative sanction. Cf. Shapiro v. Thompson, 394 U.S. 618, 638-640 (19
69). Furthermore, it is fundamental that in construing legislation, "we must not be guided by a single sentence or  member of a sen tence, but [should] look to the provisions of the whole law and to its object and policy." Richards v. United States, 369 U.S. 1, 11 (1962
). We concluded in King v. Smith, supra, after an extensive review of the AFDC program, that Congress "intended  to provide programs for the economic security and protection of all children" and did not intend "arbitrarily to leave one class of destitute children entirely wi
thout meaningful protection." 392 U.S., at 330. (Emphasis in original.) That reasoning is likewise applicable to the instant case, in which the  maximum grant regulation excludes consideration of the needs of a certain class of dependent children in large families. It is apparent, th
erefore, that Maryland's maximum grant regulation is not consistent with the Social Security Act, and hence appell ees were entitled to the injun ction they obtained against its operation. The maximum may be expressed in terms of a flat dollar amount, as a percentage of the individual'
s budgetary deficit ( i. e., the difference between need and other income), or in both ways. A system of individual m axi mums may, or may not, be combined with a family maximum, or, alternatively, a family maximum may be imposed in the absence of individual maximums. See generally H
EW, State Maximums and Other Methods of Limiting Money Payments to Recipients of the Special Types of Public A ssi stance, Oct. 1968 (NCSS  R eport D-3); Sparer, Social Welfare Law Testing, 12 Prac. Law. (No. 4) 13, 21 (1966). In addition, there are differing methods by which family maxim
ums may be related to other resources available to the family. Some States, including Maryland, subtract available res our ces from the state-calc ulated need; in other jurisdictions, available resources are subtracted from the family maximum. See, e.g., Dews v. Henry, 297 F. Supp. 587 (D.C. Ariz. 19
69), involving litigation with respect to the Arizona family maximum. II Having decided that the injunction issued by the Distri ct Court was proper as a matter of statutory construction, I would affirm on that ground alone. However, the majority has of necessity passed on the constitutional issues. I beli
eve that in overruling the decision of this and every other district court that has passed on the validity of the maximum grant d evice, the Court both r eaches the wrong result and lays down an insupportable test for determining whether a State has denied its citizens the equal protection of the laws. Th
e lower courts have been unanimous in the view that maximum grant regulations such as Maryland's are invalid. The Maryland AFDC program in its b asic structure operates uniformly with regard to all needy children by taking into account the basic subsistence needs of all eligible individuals in the for
mulation of the standards of need for families of various sizes. However, superimposed upon this uniform system is the maximu m grant regulation, t he operative effect of which is to create two classes of needy children and two classes of eligible families: those small families and their members who rec
eive payments to cover their subsistence needs and those large families who do not. In theory, no payments are made with respe ct to needy depend ent children in excess of four or five as the case may be. In practice, of course, the excess children share in the benefits that are paid with respect to the ot
her members of the family. The result is that support for the entire family is reduced below minimum subsistence levels. However , for purposes of equal protection analysis, it makes no difference whether the class against which the maximum grant regulation discriminates is defined as eligible depende
nt children in excess of the fourth or fifth, or, alternatively, as individuals in large families generally, that is, those with more than s ix members. This classification process effected by the maximum grant regulation produces a basic denial of equal treatment. Persons who are concededly similarly situated
 (dependent children and their families), are not afforded equal, or even approximately equal, treatment under the maximum grant r egula tion. Subsistence benefits are paid with respect to some needy dependent children; nothing is paid with respect to others. Some needy families receive full subsis
tence assistance as calculated by the State; the assistance paid to other families is grossly below their similarly calculated needs. Yet, as a general principle, individuals should not be afforded different treatment by the State unless there is a relevant distinction between them, and "a statutory discriminatio
n must be based on differences that are reasonably related to the purposes of the Act in which it is found." Morey v. Doud, 354 U.S. 457, 465 (1957). See Gulf, Colorado Santa Fe R. Co. v. Ellis, 165 U.S. 150, 155 (1897). Consequently, the State may not, in the provision of important services or the distribution 
of governmental payments, supply benefits to some individuals while denying them to others who are similarly situated. See, e.g., Gr iffin v. County School Board of Prince Edward County, 377 U.S. 218 (1964). In the instant case, the only distinction between those children with respect to whom assista
nce is granted and those children who are denied such assistance is the size of the family into which the child permits himself to be born. The class of individuals with respect to whom payments are actually made (the first four or five eligible dependent children in a family), is grossly underinclusive in term
s of the class that the AFDC program was designed to assist, namely, all needy dependent children. Such underinclusiveness manifests "a prima facie violation of the equal protection requirement of reasonable classification," compelling the State to come forward with a persuasive justification for the class
ification. The Court never undertakes to inquire for such a justification; rather it avoids the task by focusing upon the abstract dichotomy between two different approaches to equal protection problems that have been utilized by this Court. Under the so-called "traditional test," a classification is said to be p
ermissible under the Equal Protection Clause unless it is "without any reasonable basis." Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911). On the other hand, if the classification affects a "fundamental right," then the state interest in perpetuating the classification must be "compelling" in order t
o be sustained. See, e.g., Shapiro v. Thompson, supra; Harper v. Board of Elections, 383 U.S. 663 (1966); McLaughlin v. Florida, 379 U.S. 184 (1964). This case simply defies easy characterization in terms of one or the other of these "tests." The cases relied on by the Court, in which a "mere rationality" test 
was actually used, e.g., Williamson v. Lee Optical Co., 348 U.S. 483 (1955), are most accurately described as involving the application of equal protection reasoning to the regulation of business interests. The extremes to which the Court has gone in dreaming up rational bases for state regulation in that are
a may in many instances be ascribed to a healthy revulsion from the Court's earlier excesses in using the Constitution to protect interests that have more than enough power to protect themselves in the legislative halls. This case, involving the literally vital interests of a powerless minority — poor families 
without breadwinners — is far removed from the area of business regulation, as the Court concedes. Why then is the standard used in those cases imposed here? We are told no more than that this case falls in "the area of economics and social welfare," with the implication that from there the answer is ob
vious. In my view, equal protection analysis of this case is not appreciably advanced by the a priori definition of a "right," fundamental or otherwise. Rather, concentration must be placed upon the character of the classification in question, the relative importance to individuals in the class discriminated aga
inst of the governmental benefits that they do not receive, and the asserted state interests in support of the classification. As we said only recently, "In determining whether or not a state law violates the Equal Protection Clause, we must consider the facts and circumstances behind the law, the interests wh
ich the State claims to be protecting, and the interests of those who are disadvantaged by the classification." Kramer v. Union School District, 395 U.S. 621, 626 (1969), quoting Williams v. Rhodes, 393 U.S. 23, 30 (1968). See generally Van Alstyne, The Demise of the Right-Privilege Distinction in Constitution
al Law, 81 Harv. L. Rev. 1439 (1968). Appellees do argue that their "fundamental rights" are infringed by the maximum grant regulation. They cite, for example, Skinner v. Oklahoma, 316 U.S. 535 (1942), for the proposition that the "right of procreation" is fundamental. This statement is no doubt accurate as f
ar as it goes, but the effect of the maximum grant regulation upon the right of procreation is marginal and indirect at best, totally unlike the compulsory sterilization law that was at issue in Skinner. At the same time the Court's insistence that equal protection analysis turns on the basis of a closed category 
of "fundamental rights" involves a curious value judgment. It is certainly difficult to believe that a person whose very survival is at stake would be comforted by the knowledge that his "fundamental" rights are preserved intact. On the issue of whether there is a "right" to welfare assistance, see generally Gr
aham, Public Assistance: The Right To Receive; the Obligation To Repay, 43 N.Y.U.L. Rev. 451 (1968); Harvith, Federal Equal Protection and Welfare Assistance, 31 Albany L. Rev. 210 (1967); Note, Welfare Due Process: The Maximum Grant Limitation on the Right To Survive, 3 Ga. L. Rev. 459 (1969). See als
o Universal Declaration of Human Rights, Art. 25. This is essentially what this Court has done in applying equal protection concepts in numerous cases, though the various aspects of the approach appear with a greater or lesser degree of clarity in particular cases. See, e.g., McLaughlin v. Florida, supra; Ri
naldi v. Yeager, 384 U.S. 305 (1966); Carrington v. Rash, 380 U.S. 89 (1965); Douglas v. California, 372 U.S. 353 (1963); Skinner v. Oklahoma, supra. For an application of this approach to several welfare questions, see Comment, Equal Protection as a Measure of Competing Interests in Welfare Litigation, 21 M
e. L. Rev. 175 (1969). It is the individual interests here at stake that, as the Court concedes, most clearly distinguish this case from the "business regulation" equal protection cases. AFDC support to needy dependent children provides the stuff that sustains those children's lives: food, clothing, shelter. And 
this Court has already recognized several times that when a benefit, even a "gratuitous" benefit, is necessary to sustain life, stricter constitutional standards, both procedural and substantive, are applied to the deprivation of that benefit. See Sniadach v. Family Finance Corp., 395 U.S. 337, 340-342 (1969) (re
lying on devastating impact of wage garnishment to require prior hearing as a matter of due process); Goldberg v. Kelly, ante, at 264: "Thus the crucial factor in this context — a factor not present in the case of the blacklisted government contractor, the discharged government employee, the taxpayer denie
d a tax exemption, or virtually anyone else whose governmental entitlements are ended — is that termination of aid pending resolution of a controversy over eligibility may deprive an eligible recipient of the very means by which to live while he waits." Compare Shapiro v. Thompson, supra, at 627, striking d
own one-year residency requirement for welfare eligibility as violation of equal protection, and noting that the benefits in question are "the very means to subsist — food, shelter, and other necessities of life," with Kirk v. Board of Regents, 273 Cal.App.2d 430, 439-440, 78 Cal.Rptr. 260, 266-267 (1969), appeal
 dismissed, 396 U.S. 554 (1970), upholding one-year residency requirement for tuition-free graduate education at state university, and distinguishing Shapiro on the ground that it "involved the immediate and pressing need for preservation of life and health of persons unable to live without public assistance
, and their dependent children." These cases and those cited in n. 17, supra, suggest that whether or not there is a constitutional "right" to subsistence (as to which see n. 14, supra,) deprivations of benefits necessary for subsistence will receive closer constitutional scrutiny, under both the Due Process an
d Equal Protection Clauses, than will deprivations of less essential forms of governmental entitlements. Nor is the distinction upon which the deprivation is here based — the distinction between large and small families — one that readily commends itself as a basis for determining which children are to hav
e support approximating subsistence and which are not. Indeed, governmental discrimination between children on the basis of a factor over which they have no control — the number of their brothers and sisters — bears some resemblance to the classification between legitimate and illegitimate children w
hich we condemned as a violation of the Equal Protection Clause in Levy v. Louisiana, 391 U.S. 68 (1968). The asserted state interests in the maintenance of the maximum grant regulation, on the other hand, are hardly clear. In the early stages of this litigation, the State attempted to rationalize the maximum 
grant regulation on the theory that it was merely a device to conserve state funds, in the language of the motion to dismiss, "a legitimate way of allocating the State's limited resources available for AFDC assistance." Indeed, the initial opinion of the District Court concluded that the sole reason for the regul
ation, as revealed by the record, was "to fit the total needs of the State's dependent children, as measured by the State's standards of their subsistence requirements, into an inadequate State appropriation." 297 F. Supp., at 458. The District Court quite properly rejected this asserted justification, for "[t]he s
aving of welfare costs cannot justify an otherwise invidious classification." Shapiro v. Thompson, supra, at 633. See Goldberg v. Kelly, ante, at 266. In post-trial proceedings in the District Court, and in briefs to this court, the State apparently abandoned reliance on the fiscal justification. In its place, there h
ave now appeared several different rationales for the maximum grant regulation, prominent among them being those relied upon by the majority — the notions that imposition of the maximum serves as an incentive to welfare recipients to find and maintain employment and provides a semblance of equality 
with persons earning a minimum wage. With regard to the latter, Maryland has urged that the maximum grant regulation serves to maintain a rough equality between wage earning families and AFDC families, thereby increasing the political support for — or perhaps reducing the opposition to — the AFDC pr
ogram. It is questionable whether the Court really relies on this ground, especially when in many States the prescribed family maximum bears no such relation to the minimum wage. But the Court does not indicate that a different result might obtain in other cases. Indeed, whether elimination of the maximu
m would produce welfare incomes out of line with other incomes in Maryland is itself open to question on this record. It is true that government in the United States, unlike certain other countries, has not chosen to make public aid available to assist families generally in raising their children. Rather, in this 
case Maryland, with the encouragement and assistance of the Federal Government, has elected to provide assistance at a subsistence level for those in particular need — the aged, the blind, the infirm, and the unemployed and unemployable, and their children. The only question presented here is whether, 


